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My Lead, | 
| EIN d what I ſhall cabſtribe _ 
4. FI in this addreſs to your Lordſhip, 1 
was led, ſornewhat intereſtedly as you may 
ſuppoſe, to attend to the arguments that 
were lately offered in the Court of King's 
Bench, in the Caſe of Somerſet the negroe 
veꝛrſa Knowles and others. It was a new 
caſe, ſaid to be full of coticern to America; 
and it had engroſſed much of general ex- 


My object therefore was that 
ion; dut, without meaning to 


leſſen the labours, or to depreciate the 


e 


B 8 15 merits | 


2 


EL 
merits of the learned counſel concerned 
therein, I muſt confeſs, that the lights 
- thrown on the caſe did by no means appear 
to me as, on either fide, deciſive of the 
point in queſtion. It is true hat a vaſt 
and extenſive variety of reading was ſhewn 
and diſcovered : the profoundeſt depths of 
learning and ſcience were fathomed and 
explored : lawgivers, philoſophers, civi- 
lians, from, all hiſtoric. exiſtence, were 
brought to light and examined: the exam 
ples, definitions, and opinions, which Mo- 
ſes, Ariſtotle, Juſtinian, Grotius, Pufen- 
dorfl, and the. reſt, had given of ſlavery, 
were Cited, explained, and enlarged: upem: 
the edicts and regulations of French, Spa- 


niſd, German, Flemiſh, and Dutch police 


en this bead were mentioned and produc- 
ed. But, my Lord; with all due deference 
aud ſubmiſſion, may Faſk, how applicable 
was. this antiquated and foreign doctrine to 
the caſe then under your Lordſhip'; s con- 
templation? The politics of Ariſtotle are 
not the rules of the Court of King's Bench; 

ir ee oy” _ heither 
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neither is Roman juriſprudence the law of 
that court. As a diſplay of general know 

ledge, it had with me, as it muſt have had | 
with every one preſent, its great 2 abundance 
| of merit and commendation ; 3 and 1 bad 
followed the learned gentlemen, with the 
_ higheſt pleaſure, in their travels and pur- 
ſuits throdogh other countries abroad in 
ſearch of matter of illuſtration, if the caſe 
had been brought home with them at laſt, 
and reſted on its own native ground and 
foundation. But herein, my Lord, I found 
myſelf unſatisfied and diſappointed : for 
how the queſtion remained with your Lord- 
| ſhip a8 a point of law for the judgement of 
the court, I own I was unable to compre 
hend, or to learn. It is therefore, my 
Lotd, that Tn now take the liberty y to offer 
hip" $ belle and obſerbance: - gag to 
the importance of the ſubjeft, and to your 
wonted candour, for n wy For and par* 
don id the attempt. dai Rok 
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hs - have read, my Lord, to  dftioguih, a 
have been ever taught to know, that the 
Lord Chief Juſtice of the Court of Kings 
3 Bench i is the great and firſt expounder of 
te laws of this Realm ; great and firſt in 

| dignity and i in office; in your Lordſhip's : 
perſon, great and firſt, . profeſſedly in Cay 
pacity alſo. Of theſe laws then, my Lord, 
I have apprehended that there are but two 


| kinds, however ſub- divided into ſorts or - | 
| ſpecies: the unwritten, or common law, 


| of which judicial deciſions are the evi- 
dence; | or the written, or ſfatute Jaw, 
of & called acts of parliament, Now, 
| my Lord, ſo far as the caſe is referable te. 
either of theſe cſtabliſhments, ſo far it lies 
before the Court, and falls under the oog | 
nizance of your Lordſhip. This then is 
the ſquree of enquiry leading to your judge- 

ment and determination; apd all without = 
the 4 2 1 conceive o be inap- 
polite, wens. The 58 1 eſti 


1 


"hd reſpeRing the caſe in iſſue, conſidered ” 
as a caſe of ſlavery ?, It was ſaid, I remems 
ber, by one of the counſel, that the pre- 


ſent ſtate of ſlavery among Negroes was - . 
total different from the ancient conditiaa 


of villenage; that it was a new ſpecies of 
lavery utterly unknown to the common 


law of England. In this opinion 1 readily : 
- coincide, and agree with the learned gen- 
tleman. The next queſtion is, What'do 


acts of parliament ſay on this head? I be- 


lieve it muſt be ſaid for them, that they 
are, enactively, if 1 may be allowed the 


erxpreſſion, filent, If this be ſo, then the 
concluſion will operate in the nature of a 


plea to the juriſdiction of your Lordſhip's 


court, If the caſe be unknown to the 
| common law, and act: of parliament are 
| Glent thereupon, - what baſis muſt your 


en s judgement take? Where there 


is no law, there can be no remedy. If the 
common law be defectiye, it is the buſineſs 


eee ſupply the defects: 


> + 1 but 


„„ 

but until thoſe dekeQs are fopplied, fub; Ju- 
dice lis gi, and the matter muſt remain unde- 
termined.” Your Lordſhi p may however 
rell me; that, where poſitive law is want- 
ing, whereupo to ground the deciſions of 
a court, recourſe may be had to the max- 
ims and principles of law; tb the ſpirit of 

the conſtitution. The reſult of this, my 

Lord, at beſt is but matter of opinion: 
beſides, caſes founded on the ſelf· ſame 
Principles will often have very different 
determinations, according to the difference 
of circumſtances, and the alteration or 
change. of times. Thus, if it had even 

been an original maxim of the common 
law, that lavery was incompatible, with 
the frame and conſtitution of this country, | 
Yet it does not therefore follow, that oc- 
cxfions have not fince ariſen t6 combat with 
this. principle, and to Nut) particular 

conelufions differing from theſe. general 
| premiſes. © The impreſſing of featten} tri 
Lord, is an idea as hetefogeneoùs te che 
nature and Reps of this goreenmest, mn 
td | ſlavery 


c 1 
0 llavery painted on the blackeſt. ground can 


be. It is flayery itſelf, in it's very defini - 


tion; and what lignifies, the name, . lays 
n Hudibras, ſince the thing i is the ſame ? But 


11 094192 1243 « 


the indi penſableneſs of the meaſũre has ne- 


verthelefs (to continue the metaphor) siven 2 


colour to the practice, and it is now en in 


another light and view. But to return? * 


If your Lordſhip thould berofi-opinion, fer 
opinion it muſt be, if there is no poſitive 
law to ground your judgement upon, that 
Negroes in this country are free, I will 


place in oppaſitiop to this, the opinions of 
the late Lord Chancellor Hardwicke, and 


his predeceſſor the Lord Chancellor Tal- 


bot, to wit, that Negroes in this country 
are not free. Vour Lordſhip perceives, 


that I take your opinion upon ſuppoſition 


only; the other opinions are well knowi 
facts. To ſearch then for the grounds of 
your, opinion, without the certainty of its 


being ſo, would be now premature and un= 


neceſſary: but, knowing the opinions of theſe 


two great « oracles of law,. it4s of neceſſity 


to 
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to conclude, chat they had the moſt ſuff · 


cient foundation for them, ſeeing that it is 
allowed on every hand, that no opinion 


was ever given in any = whatever with 


greater ſolemnity, or more deliberation, 


than theſe were. Now, my Lord, to in · 
veſtigate the reaſons of theſe opinions, is 


one way, perhaps, to arrive at the truth 1 
but to follow men like theſe, in their re- 


ſearches, is a procedure fitted only to abi- 
ties ſuch as your Lordſhip's are. How- 
ever, conjecture is open to all, though po- 
fitive knowledge is but the gift of a few, 


Upon this conſideration then, I. ſhall ven · 
ture to ſuggeſt what might i in part haye led 


| the ideas of theſe great and wiſe men to 


the concluſion which they have drawn, 
namely, that Negroes in this country do 


not become free. I have before” ſtated, 


my Lord, and have agreed with one of the 
| learned counſel, that the condition of ſla- 


r among 2 is unknown to the 
common 


1 


common law of this land: that it is a new. 
ſpecies of ſlavery, which has ariſen with - 
in, and not beyond, the memory of man, 
as is neceſſary to-the deſcriptive quality of 
| this kind of law; and, therefore, being: 
not under the comprehenſion, it cannot be 


within the abſolute proviſion of it, how- 


ever reduceable thereto it may be made by. 
analogy, implication, | or conſtruction, I 
have ſaid too, that acts of parliament are 


ſilent on this head. I have repeated what 
I had before ſtated and ſaid, in order to 


draw this inference: that although the 


lavery of Negroes is unknown to the com- 


mon law of this country, and acts of par- 
liament are ſilent thereupon yet the right 


which Mr. Stewart claims in the Negroe, 
Somerſet, is a right given him by act of 
parliament. 


. 


1 1 muſt now then apprize your Lordſhip, 


_ that from this inſtant it is my intention to 
etlts s 8 drop 


; 
; 
i 
' : 
j 
i 
? 
j 
$ 
: 
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drop the term ſlavery, It is an odious 
word, that engendered: this law- ſuit, and 
now feeds and ſupports it with the fuel of 
heated paſſions and imaginations. Inſtead 
then of ſuch prejudiced ' and unpopular 
ground, whereupon the caſe has hitherto 
been made to ſtand, I ſhall take the liber- 
ty to remove it's ſituation, to change i it's 
point of view, and to reft it on the land 
of Property; from whence, perhaps, 8 
will be ſeen, not only i in a leſs offenſive 
light, but where alſo it may find a founda- 

tion more ſolid and ſybſtential * it's ſup- 
port. 

It is a matter my oolirke.” my Lord, to 
fay, that you are well acquainted with all 
the acts of parliament relative to the Royal 
African Company of Merchants, from their 
eſtabliſhment by, charter in the reign of 
Charles the Second down to the preſent 
time. Now, my Lord, the end' of this 
5 Men „ gompany 


1 
company was trade: the object of that 
trade Negroes, as the preamble to the act 
of the 23d of Geo. II. c. 37. thus ex- 
preſsly declares : © Whereas the trade to 
«and from Africa is very advantageous to 
4 Great-Britain, and neceſſary for ſupply- 
: 6 ng the plantations: and colonies there= 
« unto belonging with a ſufficient number 
« -of - Negroes, at reaſonable rates, it 18 
«© therefore enacted; &c. K. What- 
ever then; my Lord, is matter of trade, 


your Lordſhip knows muſt be matter of : = 


property. The idea of the one is neceſ- 
ſarily involved in the other. But, my 
Lord, theſe acts have not been content with 
this general conſtruction: they have gone 
farther, and have rhemſelves ſet the mark 
and ſtamp of property upon Negroes. 
| Whether, my Lord, the legiſlature i is juſti- 
fable herein, or whether it has authority | 
by the laws of nature to do this, is not for 
me to determine. It is, perhaps, a right, 
c 2 5 like 


1 2 ] 
| like many other civil rights, eſtabliſhed " 
power, and maintained by force: but : 
this is matter of ſpeculation for the ſpe- 
culative. I contend only, that the fact is 
as I have ſtated it to be; and as it will ap- 
| pear by the ſtatute of the 25th of Geo. 
II. c. 40. which was made for application 
of a ſum of money therein mentioned, 
granted to his Majeſty, for a compenſation 
to the African company for their charter, 
lands, forts, caſtles, ſlaves, military ſtores, 
and other effects; and to veſt the lands, 
forts, caſtles, faves, military ſtores, and 
_ ether effefts, in the company of merchants 
trading to Africa. | 


| Eee, my Lord, the legal nature of Ne- 
groes, if I may ſo ſpeak, is fully eſtab- 
| liſhed, and clearly aſcertained by act of par- 
liament. Your Lordſhip perceives, that 
they are veſted as goods and chattels, and 
as other effects are, in owners preſerib- 


IB} 


ed for them. It is obſervable too, that the 
very term ſlave is made uſe of, and recoz- 
nized by this act of parliament: but inaſ- 
much as this is irrelative to the preſent _ 
queſtion, ſo alſo may it be ſaid not points 
edly to fix the idea of ſlavery, hut deſcrip- 
tively only of ſuch things as ſhall be deem- 


8 ed the property and effects of this compa- 


ny. The ſtatute, my Lord, of the 5th of 
His preſent Majeſty, ch. xliv. enacts, that 
ſuch parts of Africa as were ceded by the 
laſt treaty of Paris, with the goods, flaves, 
and other effects thereunto belonging, and 
which were, by a former act, veſted in the 
African company of merchants, ſhall now 
become the property of the crown; fo 
that the King, as well. as this corporation 
of. merchants, are, by the law of the land, 
poſſeſſed, and are now the aQual and right- 
ful owners, of a very conſiderable number 
of Negroes, under the deſcription of canoe- 
men, caſtle-ſlaves, women, children, car- 


14 1 
peuvters, and other artificers, partteulaly 
ſet forth in ſchedules angexed to the afore - 
8 mentioned acts. It is alſo enacted, that the 
trade to Africa ſhall be free and open to all 
His Majeſty's ſubjects, without preferenco 
or diſtinction; and it is further provided, 
that theſe acts ſhall be deemed and received 
as public acts, to be Judicially taken notice 
of by all Judges and others to whom it 
may concern, without We wen 
the . e 


Upon this fate nnd eme thei, b my 
Lord, of theſe ſeveral ſtatutes, it would 


ſcem that I am fully warranted, by their 
authority, in my idea, that the right which 
Mr. Stewart claims in theN egroe Somerſet, 
is a right given him by a& of parliament ; 

and confirmed in my 3 that 8 
2 a caſe ane, 


But, 


{ 5! 


But, my Lord, in order fully to eſtab- 
lich this doctrine, it may perhaps be ex- 
pected, that I ſhould not only ſhew what 
the law is, but that I ſhould prove alſo 
what the law is not; and this muſt neceſ- 
farily lead me to reaſon ſomewhat more 
cloſely on the ſubject, 


I am aware it may be objected. my 10 
that property in Negroes ſo veſted, is a 
property created in Africa for the uſe and 
Purpoſe of the colonies in America: from 
whence a queſtion will be deduced, Whe- 
ther e are n in nen | 


It appears, my hands diene ks 


opened with the ſanction, and under the 
protection of parliament, between the ſub- - 
| jects of Great Britain and the natives or 
inhabitants of Africa. The medium of 
this trade on 0 one hand are, manufac- 


tures, 


— ona * 
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„„ 
tures, goods, wares, and other merchan- 
dize; on the other, captive Negroes, or 
flaves; which, for theſe commodities, are 
given in barter and exchange. It will be 
allowed, I preſume, my Lord, that theſe 


Britiſh traders, or merchants, have an ab- 
ſolute property in their merchandize; to 


truck and to traffic with this merchandize 


is the legal inſtitution of the trade: it will 


be abſurd then to deny, that they have not 
an equal intereſt in the thing received, as 
they had in the thing given. To avoid 
this dilemma then, the objection recurs: 
that, in Africa they may have an, intereſt, 
in America they may have the ſame, in 


Europe they have none: but aſſertion 


without proof, is argument without weight. 
Where is the law that has drawn this line 


of diſtinction? Is there any act of parlia- 
ment, or clauſe of an act of parliament, that 


has fixed and deſcribed the zones or climates 


wherein property in Negroes may be had, or 


where 


J 


N 1 
-where it may not be had 2: Until I am bet- | 
ter informed, my Lord, I muſt take for 
granted, that no ſuch law exiſts; and if 
. Ho. ſuch law does exiſt, the manifeſt con- 
cluſion is, that where property is once le- 


gally veſted, it muſt legally remain; until 
altered or extinguiſhed by ſome power C0- 
noel! to that which gave it. 


But as it may 1 Ma to the 8 L&I 
my Lord, to try the force and effect of . 
theſe acts of trade referred to, 1 will, with | 
your Lordſhip” 8 indulgence, ſtate a caſe or 

two, whereby t their operation i in this coun- 

try will be We and . 


Suppoſe, my Lord, that a fleet of mer- 
chant ſhips belongin g to the African com- 
pany, containing twenty thouſand Negroes 
on board (more or leſs it is of no matter), 
bound from Africa to America, ſhould, by 
range) © entf. and adverſe winds, be 
5 driven 


is. 2 
wi:is 
— 8 


1 w8 7] 
driven and wrecked upon the coaſt of Eng- 
land; that the ſhips were loſt and deſtroy- 
ed, but that the N egroes had been landed 


in fafety on this ſhoxe of freedom; would n 


the African company, my Lord, be juſti- 
fed and entitled to re- hip theſe Negroes in 
other veſſels, to the end that they might be 


conveyed to their deſtined ports in Ame- 
rica? Or, would the pure air of this 
Country, as has been inſiſted on, ſet them, 
with caps of liberty on their heads, free 
und at large; thereby robbing, for ſo 1 
muſt call it, theſe merchants of their pro- 
perty, to the amount of one million of 
money, at the allowance, and on the mo- 
derate computation, of fifty pounds price 
"for each individual Negroe? In this king- 
dom of commeree, my Lord, where the 
rights of merchants are fo well diſtinguiſh- 
ed, and the laws of trade are fo minutely 
known, I: ſhould preſume that the caſe 
oald not admit of a queſtion. Of what 
pound Aa | uſe 


T ay } 


uſe would the charter of this compiny-be 


to them, if the laws protective of that 


charter ſhould be found inadequate and in- 
effectual to the maintenance and ſecurity 
of their property? But again: : it has been 
obſerved, my Lord, that by the ſtatute of 
the dth of George III. ch. xliv. a num- 
der of cauoemen, and other Negroes, 18 
Africa, were veſted in the crown. Nod, 
by canoemen, I ſuppoſe, my Lord, are 
meant, African ſailors: ſuppoſe then; that 
one hundred for example, of theſe failors, 


ſhould by come contrivance or other find 


their way into England; would the King, 
my Lord, have authority to remand them 
to their place of duty? or, would writs 


of Habeas Corpus, in deſpite of this act 
rere; and 


9 parliament, protect them he 
thereby determine che right of the Crown 
in them? The cafe, my Lord, ſpeaks arid 


deter mines for itſelf.” Wherein then my 
Jawa differs: theicaſe of Mr. Ste wart from 
aaa DE»; N 
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theſe? Their importance is greater,” but 
| the principle throughout” is the fame; 1 
believe it is not denied that Mr. Stewart 
was the bona fide purchaſer of Somerſet, in 
the legal courſe of trade. I don't apprebend 
that any evidence was offered to ſhew. that 
he had ſtolen him, or that he came by him 
otherwiſe ſurreptitiouſſy. If my memory 
does not fail me, the property was proyed, 
by affidavit, before your Lordſhip; or it 

was ſtated in the return made on the Writ 
of Habeas Corpus: but in either way it is of 
no concern, ſince the title deeds are not now 
the Court as the, objects a As 


"Hows hw. my - Tank mane 5 
diſquiſition, J might venture to reſt the 
dofence of Mr. Stewart, and therein the 
law. of the caſe itſelf... The reaſoping, 
perhaps, may be ſaid to be new, and it is 
opinion only of my own that ſupports the 


7 A , . chat, upon exami- 


nation, 


(a) 


the: leſs concluſive. However, as I am 
upon the ſubject, it may not be amiſs that 
I ſhould purſue it ſomewhat: farther; and, 

by extending the chain of enquiry; ſtrength- 


en aid enforce the arguments that have 
been already offered and applied. It was 
Maid, by one of the plaintiff*s counſel, that 
municipal laws were binding only in the 
ſtate wherein they were made; that, as 
| ſoon as a member of that ſtate was out of 
it, they ceaſed to have their influence on 
| him; and the laws of nature of courſe 


ſucceeded to him. As a general propoſi- 


tion, my Lord, this might have had its 


admiſſion, but even as ſuch, it is not with- | 
out its exception. I think I have the moſt 
claffical authority of the law to ſay other- 


wiſe. For inſtance, allegiance, which is 


'the duty that every ſubject owes to the 
ſovereign, or ſovereignty, of that parti- 


£ gbr ſtate to which he belongs, is a mu- 


nicipal 
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nor cireumſtance, can alter, forfeit, or can: 
cel the obligation. An Engliſhman (ſays 
J udge Blackſtone ) who removes to France, 
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pidipal law ; and yet, neither time, place, 


or to China; 'pwes the ſame allegiance to 
the King of England there as at home, 


and twenty years hence as well as now. 


But, my Lorch with regard — 
ication of this propoſition, when 


the: gen dewian endeavoured to make a diſ- 
tinction between the laws of the colonies 


and the laws; of England, in my apprehen- 
ſion he was extremely miſtaken. I fancy 
the relationſhip and dependency of the 

children. colonies: on their mother country 
did not occur to his mind. The circum- 


ſtance of their having internal laws of their 
. own, by no means argues a difference in 


thoſe laws, Independent, 'of the laws; of 


| Aen. oAs wel wight k be 4 that 


Eh * Vide Buck Commentaries, rol. p. 369 


| „ the 
1 0 
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the laws of England are not the laws of 
dhe county of Kent, becauſe:by the cuſtom 
of gavelkind they differ from the general 
Jaws in the diſpoſition of eſtates; and ſo 
of Borough-Engliſh, and wherever in this 
kingdom particular cuſtoms are to be found 
or met with. But, my Lord, it is not 
only a firſt and leading principle of legif- 
lation in the colonies, arifing dut of the 
royal inſtructions given to commanders in 
-chief there, but it is enacted by the ſtature 
of the 7th and 8th of William III. ch. 22. 
that no law, uſage, or cuſtom, ſhall be 
made or received in the plantations, repug- 

nant to the laws of England: ſo that, by 
theſe reſtrictions, the very leger loci (where- 
in, from fituation, from climate, and from 
other circumſtances, one mi ight naturally : 
ſuppoſe ſome difference) are forced as much 
as may be to a conformity with the cou- 
aſtitution and laws of this country. If pro- 


Petty. therefore, in Negroes, Was repug- 
363 4 


nant 
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nant to the Jaw as: England, it could 


not be- the law of America; becauſe, 
by the ſame. ſtatute, wherever this repug- 
nancy is, there the law is 5% facto null 


"and void. From what I have here ſuggeſt- 
ed, my Lord, I mean to conclude general- 


Jy, that the right and property, not only of 
Mr. Stewart in his N egroe Somerſet, but 
of every ſubject of Great Britain in his 
N egroe or Negroes, either in the colonies 


or elſewhere, is a right and property found- 
ed in him by the law of this land; that 
the laws of the African company are the 
Foundation whereupon all the laws of the 
colonies, reſpecting their Negroes, are built 
and eſtabliſhed; and that, without this 
ſanction © of parliament, thoſe laws could 
never have been made. For, my Lord, 
ĩt is evident that the colonies could not 
| have had power of themſelves to inſtitute 
this trade to Africa; ; neither have they the 
means to ſupport. it. Without this trade 


then 


by N 


L 26 il 
di to Africa, no Neg roes could habe en 
imported to them; untl if they? Had no 
N. egroes among chem, ey weder a6 1. 
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though the — of England may . 
property of Negroes, they do not make, 

ſlaves of them. I ſhould imagine that, al⸗- 
though an individual, T might anſwer. in- 
dividually for every American ſubject of 
the king, that they do not deſire any; | 
greater intereſt in their Negroes than that, - 
of property, It is kif-ſufficient to anſwer : 

all their purpoſes, , and to prodyce- all chat 
great good r this nation e eri 
therefrom, It is a ſuppoſition of inhuma- 
| nity, . 4 hope, inapplicable t to theſe, people, 
| that they. ſhould wiſh to. make ſlaves 

of their Negroes, merely for the ſake of 
; laser and if it ſhould, | appear, that, there 
| is no ſuch law. exiſting 1 in America, as the 
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law of flavery, conſidered as ſuch, I ſhould 


infer ; that the contrary preſumption was 


3 - 


fitteſt to be entertained and received. The 
law reſpecting Negroes there, my Lord, i is 


the law of property, conſentaneous to the 


law of England. By this law they are 


made real eſtate, for the purpoſe of deſcent, 
and goods and chattels guoad the payment 


of debts. This is the original and funda- 


mental law concerning Negroes. I do not 


remember ever to have feen the word ſla- ” 


very made uſe of, in any law, of any co- 
lony, in America. I admit that the Ne- 


groes are there termed ſlaves: but I will 
tell your Lordſhip why. In the criminal 


law, where they become neceffarily the 


objects of puniſhment, it is eſſential that 


they ſhould have ſome deſeriptive name 


or title: given to them. - Iti is for this rea- 


fon „therefore, that they are there, and 


there only, ſo called. As they had been 


already defined to be property, a as Negroes, 


M6. £4 © 
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it could not be fad that if property ſhould | 
ſtrike his maſter, property ſhall be puniſh- 


ed; but it is ſaid, that if a ſlave ſhould 
ſtrike his maſter, this ſlave ſhall be puniſh- 
ed accordingly. Now in the antient law 
of England, my Lord, when ſlavery was 
part of the conſtitution, your Lordſhip 
knows, that not only the villain was de- 


ſcribed, but the law of villenage or bon- 


dage was alſo known and laid down. In 


the laws of America, the ſlave is made 


mention of, for the reaſon aſſigned; but 


the law of ſlavery, however impliedly, is 
no where erpreſüy t to be found. 5 


But here, my Lord, I af beg 
leave to make a ſhort digreſſion, inten- 


tionally to wipe off an imputation, which 
by one of the plaintiff's counſel was 


thrown on the owners and poſſeſſors of 


| Negroes i in America. In the courſe of his 


pleading, he took occaſion to draw a hor- 
E 2 | rid 


= 
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| rid and a frightful pidure of the barbarity, | 
B and cruelties, that were exerciſed on theſe 
beings | in, the colonies; and concluded 
1 wich hoping, that fuch practices would for 
ever remain forbidden to this country. 
| Your Lordſhip knows, that wherever order 
is, there diſcipline muſt enſue. Like as 
cauſe and effect, they, are inſeparable one 
from the other. Now it is not to be pre- 
ſumed, that an bundred thouſand Negroes 
are to be held in obedience, to ten or fifteen 
thoufand owners (for this perhaps may be 
found to be near the average) without ſome 
means or methods which, from their ac- 
cidental application, might ſo generally 
operate on their fears, as to produce the 
end required. It is ſo in the caſe of the 
navy; it is ſo in the army of every coun- 
try in the known world. A ſoldier would 
not put himſelf in the front of a battle, to 0 
run tlie riſque of being ſhot through the 
head, N r did not t know that this would 
bo Mn be 
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be the certain conſequence of his deſer - 


tion. The fear of the latter gives him 
courage to engage in the former: or, how 


otherwiſe could fifty officers, perhaps, 


command a regiment of a thouſand 


men? But, my Lord, the deſign of 


this gentleman's groupe of . figures, 
was to induce a belief in the Court, 


that Engliſh feelings. were to revolt 


at American puniſhments. As martial 
law is not the law of Weſtminſter-Hall, it 


is likely that he has not ſtudied it: but 
living in chis country, I cannot ſuppoſe 


him. a ſtranger to the effects of it. Who 
have not been eye · witneſſes to the hun- 


dteds of ſtripes that have been given to 


ſoldiers on the parade of St. James '$?-I 
ſaw once, my Lord, two failors, who were 
perhaps. impreſſed men too, under the 


ſentence of receiving five hundred laſhes 
each, flogged on. their naked backs along 
| the fides of thirty-four men. of ant? lying 


at 


4 
N ” 


„ 

at anchor in the barbour of Spithead. 
Was ſuch a puniſhment ever known to 
have been inflicted on any Negroe i in the 
American plantations? No, my Lord: the 
laws of every colony forbid it: but a 
ſtronger law than theſe prevents it, the 
law of ſelf-intereſt. Negroes are the for- 
tunes of thoſe who poſſeſs them, Land, 
without their aid and aſſiſtance, in order 
to cultivation, is uſeleſs, and of no value, 
If their healths are impaired, their labour 
is loſt, and profit ceaſes. If their lives 
are deſtroyed, their places muſt be ſupplied 
with more difficulty, and at a much 
greater expence, than is commonly ſup⸗ 
poſed. The good conſequence of which, 
my Lord, is, that the ſtate of Negroes, 

ceteris paribus, in America, is preferable, 
nay infinitely more defireable, than the 
condition of the poorer ſort of people re- 
fiding even in this boaſted happy iſle. 7 
will not fay, my Lord, that this is a rule 
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without an exception. There are madmen b 
5 in all parts of the world, who, as ſuch, 
act diametrically oppoſite to their intereſt. 


Such there are in America: but your. 
| Lordſhip ſees, that the obſervation i is found- 


ed on reaſon, and I can aflure your-Lord= 
ſhip, that it is the effect of general expe. 
rience, But, my Lord, I cannot quit this 
: ſubject without making all due allowance | 


for the learned counſel's zeal for his client, 
and the warmth of his youth, which pro- 
bably might have hurried him into this ill⸗ 
| grounded, and uncalled-for reproach. 1 
Was ill grounded, as, I hope, I have proved: 

it was uncalled- for, becauſe not neceſſary 
to the queſtion ; ; and could no. otherwiſe 
de applied or received, than as mere argu- 
ments ad paſſ Zones 3 which, however. admiſ- 
ſable to. the ears of a jury, to the diſtin- 
guiſhing eye of a court, never fail to carry, 


with them their own impropriety. But 


in Juſtice to the gentleman, in other re- 


To Oo  ſpedts, 


— rm———_ 
— . k ¼ 8 to rt ns yl 19 —  — K — 
* 


1 f 


ſpects, J am called upon to ſay, that it | 


was with infinite pleaſure I perceived thoſe 


rays of genius and abilities i in him, which 


promiſe to ſhine forth ſo conſpicuouſly, to 
the ornament of this country, and to the 
honour of Barbadoes, | his native ifand, in . 


e. 


I come now, my El. to 0 fay that 1 | 
hope it will not be imputed to me as va- 
nity, that I have ventured to ſuggeſt what 
might in part have led the ideas of thoſe 


great and wiſe men, the Lord Chancellors 


Talbot and Hardwicke, to the conclufion 


which they have drawn, namely, that Ne- 


groes in this country do not become free, 
I was encouraged in the undertaking, by 
the greatneſs of theit authority. I was 
enlightned in the purſuit, by the evidence 


of their opinion. 1 thought myſelf juſti- 


fied in reſting their chief reaſons and mo- 
tires on the principles of property; and 
5 23 I will 


= 
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1 will {cave the opinion itſelf, as the 


warrant of my juſtification 3 . 


We are of opinion, that a flave by 


t coming from the Weſt-Indies, either 


« with or without his maſter, to Great- 
Britain or Ireland, doth not become 


* 


4 free, and that his maſter's property or 
« right in him is not thereby determined 


Lag 


« or varied ; and baptiſm doth not beſtow 
freedom on him, nor make any altera- 


“ tion in his temporal condition in theſe 
« kingdoms: We are alſo of opinion, that 


* 


. 
. 


_ "he maſter may legally. compel him to 


return to the RR 161020 
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Upon this opinion, my Lord, I ſhall | 


make no other remark, than that right and 


W ſeem to be the obvious ground and : 
F 5 founda- 
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foundation of it, and the hinges whereupon 
the whole is made to hang and turn. 


But, my Lord, I will now admit, that 
| what is held to be law, is at variance with 
this opinion. It is laid down « that a 
.*« Slave or Negroe, the inſtant he lands in 
„ England, becomes a freeman ; that is, 
„ the law will protect him in the enjoy- 
ment of his perſon and his property; 
yet with regard to any right which the 


cc * maſter may have acquired t to the Pepe 


5 Yo ug ance of Jobs or Thomas, this will 


& & ©, = & # 


8 « fore.” The; nenen of 8 my 
Lord, may be right in point of reaſon, 


but, 1 fubmit it, that they are wrong in 
8 point of law. The caſe is this, my Lord: 


ſeeing that Negroes are human creatures, 


it would follow that they ſhould be al- 
lowed the privileges of their nature; 


which, in this n particularly, are in 
| £ aa 


. 
part the enjoyment of perſon and pro- 
perty. Now, my Lord, from thence a 
relation is inferred; that has not the leaſt 
colour of exiſtence in law. A Negroe is 


looket! upon to be the ſervant of his maſ- 
er; hut by what authority is the relation 
of ſervant and maſter created? Not by the 


authority of the law, however it may be 
by the evidence of reaſon. By the law, 
the relation is, as Negro and Owner : he 
is made matter of trade 3 he is ſaid to be 
property; he is goods, chattels, and ef- 
fects, veſtable and veſted in his owner. | 


This is che law, my Lord; which how- 


ever I would not be underſtood to juſtify 
Farther than by ſuppoſing, that in an af- 
fair of ſuch national conſequence and con- | 

cern the wiſdom of parliament ſaw _ rea- 


ſons of neceffity for i it, which are not ob- 


vious to my limited underſtanding, 
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j The e Judge Blackſtone. 2004 my 


d, has given inte chis opinion of the 


5 laws though, to avoid his being reſponſable 
for the doctrine, he has drawn 4 ſcreen 
between himſelf and the law. In the 
chapter, of Title to things perſonal by oc- 

- cupaticy, he ſays, As in the goods of 
«the enemy, ſo alſo in his perſon, a man 
may acquire a ſort of qualified property, 
„ by taking him a priſoner in war, at 
4+ 1eaſt till his ranſom be paid. And this 


t doctrine ſeems to have been extended to 
— Negroe ſervants, who are purchaſed when 
captives, of the nations with whom they 
« are at war, and continue therefore in ſome 
66 * degree the Property of their, maſters (he 
« * ſhould have rather faid owners ) who buy | 


6c « them ; though, , accurately ſpeaking, that 


| « property. conſiſts rather i in the perpetual | 


t ſervice, than in the body or perſon of the 


= Wy TO” e ſpeaking, my Lord, 


] join 


10 


4 join iſſue with the learned Judge: but, 
legal] ly ſpeaking, the law i is as he had ſtated 


1 7 7 
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it to be. Thoſe who ſpeak accurately 
reaſon from the real nature of Negroes, 


and draw their concluſions from thence: : 


the Lords Talbot and Hardwicke ſpoke 
legally, and drew their opinions from the 
fountain head of law. Beſides, my Lord, 

] conceive. it to be impoſſible that the law 
ſhould be as theſe interpreters or g reporters 


have made it to be; becauſe the reſult of 5 


it is plain inconſiſtency, and poſitive. ab- x 
ſurdity. If Somerſet is protected by the 


law of England in the enjoyment of his 
perſon and property, how, in appeal to 


common ſenſe, can Mr. Stewart s right i in 


him remain exactly in the ſame ſtate as 
before ? Yes, it may be ſaid, he has a 


right to the perpetual ſervice of, bim, for 


$ £<ET&43.* 


ſubjeQion for life, whack every ; appreatice 
ſubmits to for the ſpace « of ſeven years, or, 


e | ſometimes 


* 1 


boinetimes 1 a longer time. But by 
what mode or method does Mr. Stewart 
acquire this perpetual right to his ſervice? 
There is no indenture of apptenticeſhip on 
the part of Somerſet to him: there is no 
Written contract of any ſort or kind what- 
ever, there is no parole agreement be- 
tween them, to enforce this right of ſer- 
vice. How is it to be maintained then ? 
If by the purchaſe of him, property is the 
offspring of purchaſe ; and, as ſuch, Mr. 
Stewart claims him. If he is not his pro- 
perty, he has otherwiſe no right in him, 
nor to his ſervices; and, again, if he i is 
his property, who ſhall diſſeiſe him there- 


of? 


11 now, my Lord, 1 have ſupported the 
doctrine which I took upon me to evinee, 
and have fatisfactorily ſhewn that property 
is the gift of action in this cafe, 1 ſhall 
fave its decifion to your Lordſhip, on a 

5 quotation 


„„ 
quotation of your own words: 4 That it 


« was not your buſineſs to alter the law, 
« or to make it, but to find the law.” A 


* 9 8 + 
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It remains then only. to 9 my , 


4 chat if Somerſet is the legal pro- 
perty of Stewart, he, Somerſet, cannot 


legally be entitled to the writ which 


he has ſued out in aid of relief. The 


writ of Habeas Corpus is a writ of right 
given to the ſubjects of the crown of 


England, for the ſecurity of their liberties, 
If Somerſet can fall under this predicament 


and deſcription, he is open to the benefits 
that may ariſe therefrom : but if the law . 


has already fixed the fiat of property on 


him, I apprehend it is a legal exception 


| to the writ, and his right is foreeloſed 
thereby, 


"Haring ſaid thus much, my Lord, on 
one fide of the queſtion, 1 do not mean to 
1 conceal 
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Coli my : Fenetittients « on the cher. My 
dim is to eſtabliſh the truth; my wiſh, 
that what is right ſhould be done. What: 

ever then is here the reſult of my reflee- | 
tions, to obtain the end * propoſe, is ne- 
_ to N Lotdſhip's 8 information. 


When this matter, therefore, was firſt 
in agitation, it ſtated itſelf thus generally 
to my comprehenſion : that as it was a 
caſe which exiſting, and never receiving 
any judicial determination, for an hun- 
dred years and upwards, it had better re- 
main! in the ſituation it was. It compared 
itſelf to me with ſome caſes of royal pre- 
rogative, and of parliamentary privilege, 
which were excellent i in theory, but ſubject 
to inconvenience in practice; and whoſe 
beſt and ſafeſt law was that of ſuſpenſe: 
but, my Lord, when I found that the caſe 
was to be argued, and the j udgement of 
the: Court of King's Bench taken there. 


4 1 . 4 * 


5 upon, 


K 


upon, my hopes were, that, if it was 


poſſible to counteract the law of the land, 
the deciſion would be in favour of the 
Negroe: for although the knowledge of 
their being free might ſpirit them up to 
inſurrections in America, yet it would put 


a ſtop to their importation here by their 


owners, and they would be more uſefully 
kept and employed in the colonies to which 
they belonged. On the contrary determi- 
nation too, my Lord, it being ſolemnly 
adjudged that Negroes in this country were 


not free, I foreſaw that this fatal conſe- 


quence might follow : that the trade from 


Africa to America would be diverted from 


Africa to England; and Negroes, in pro- 
ceſs of time, would be fold in Smithfield 
market, as horſes and cattle now are. 
Each farmer would have his Negroe to 


drive his plough, each manufacturer his 


fave under his o controul ; and Ame- 
rica that was conquered in Germany, as 


G To 


n bathe as jy 


relative to Negroes: but it does not occur 


I will tell your Lordſhip how I came by 
it. 1 have been myſelf, my Lord, 2 tra- 
nity of ſecing more than two Noirs (or 


_ which was at Marſeilles, the other at Bour- 
deaux, the two chief ports of trade with 


Knowing therefore the intercourſe with, 
and obſerving the fewneſs of theſe people, 


41-08 1} 


was the ſaying of a very great man, would 


be America ruined 4n England, 


A great deal, my Lord, was urged by 


the learned counſel, of the edicts of France, 


to my memory that this, among the reſt, 
was taken notice af, It may be, that I am 


miſinformed with reſpect to the fact; but 


veller through every province of France, 
and during my tour I never had opportu- 


Blacks) as they are there called; one of 


the American colonies of | that kingdom. 


J was led to enquire into the reaſon of it; 
when I was informed, that there was an 


5 | abſolute 


uld 


E 
lbſolute edict of the preſent king of France, 
prohibiting the importation of them into 
that country, upon this political idea; that 


atherwiſe the race of Frenchmen would, 
in time to come, be changed. Greater 
much, my Lord, is the reaſon in this 
country to apprehend this event. It was in 
repreſentation, if not in proof, to your 
Lordſhip, that there were already fifteen 
thouſand Negroes in England; and ſcarce 
there a ſtreet in London that does not 
ire many examples of that, which, with 
much leſs reaſon, had alarmed the fears of 
France. Upon the whole, theo, my Lord, 
kt America and England look up to your 
Lordſhip, as the man qualified to draw the 
line of propriety between them. To this 
end, let a Bill originate in the Houſe of 
Lords, under your Lordſhip's formation: 
lt flavery, ſo far as property is ſuch i in 
Negroes, be held i in America; let the im- 
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portation 
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portation of them be prohibited to thi; 
country. Some centuries back ſlavery was 
the law, and ſlaves the objects of that law, 
as I obſerved before, in this kingdom : but 


civilization has, extinguiſhed the; exiſtence 


of both. When America ſhall be what 


England | is, ſome yet undiſcovered. land 


will become what, America i is. In, ſhort, 
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my. Lord, by this act you . will. preſerve 
the race of Britons from ſtain. and con- 
tamination; and you will rightly; con- 
fine a property to thoſe countries, -upon 


ale proſperity. and welfate the inde- 
ndent. being of, n, country: . 


1 am, 
My Loxy, 
With every mark of reſpec for your Lordſhip, 
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A WEST INDIAN; 


dſhip, 


IAN. 
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FHE above conſiderations were in- 
tended for your > Lordſhip's eye a 


Judgement. on the caſe: which males: the 
ſubject matter of, them. To this end, 
they were. put int the hands of the prin-; 
ter; ſome: time beſata the commonęement 

of the preſent term but an repottꝭ pte- 


ailing, that judgement would be deferred 
to the latter end of the term, their publica- 


tion was not forwarded with that diſpatch 
as a contrary expectation would have oc- 


caſioned. As it is, they have loſt their 
object, and I, in ſome meaſure, am foiled 


in my purpoſe. However, your Lordſhip 


. > | having 


1 
having thought fit, in delivering your 
judgement, to pay ſuch due attention to 
thoſe very opinions which are the grounds 
of my argument, as to leave the general 
queſtion, Whether Negroes in this coun- 
try become free or not, without judicial 
= determination; deciding only on this par- 
ticular caſe, from circumſtances of inſuf- 
ficiency arifing out of the cauſe returned 
upon the writ of Habeas Corpus; and as 
mething more of importance, within the . 
province of your Lordthip, ſtill remains to g 
be done, this pamphlet is ſuffered to ap- 
_ ' proachi you, though; like Hatnlet's ghoſt, / 
with all its imperfeRions on its head. 
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